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INTRODUCTION. During the last years promotion of business is treated as one of the
key policy areas. This devotes the European Union and its member States for the active
company law reforms, especially in the area of small and medium-sized business sector.
Contribution of small and medium-sized business sector in the Lithuanian economy is of
great importance as well, where the number of small and medium-sized enterprises’
exceeds 99% of the total number of enterprises’ and the small and medium-sized
enterprises in total earn more than 99% of the entire enterprises’ turnover'.

Small and medium-sized business sector is frequently a place for close and intimate
investors‘ cooperation, which is rather based on personal relationship than on invested
capital. This cooperation aspect of personal nature determinates the scope and subject
matters of the doctoral dissertation. Commercial cooperation with personal characteristic
should be categorized in two levels. First, commercial cooperation in a broad sense is
treated as a choice among legal forms for business organization, e.g. closely held
business organizations. Second, limited liability is currently the predominant feature for
the investors, therefore in a proper sense choice of the investors for cooperation form is
primarily based on the investor‘s liability towards third parties for their joint activities’
(company’s) debts.

Business mobility encourages to evaluate the best and innovative experience of the
other jurisdictions in the area of the company law, even though, as a rule, closely held
business forms are products of the national state‘s company law. In the process of
scientific researches there is analyzed background, conception and main features of the
functional analogous of closely held business forms used in the other jurisdictions. One
can benefit form such results in conceptualizing national business forms and evaluating
whether the locally available business forms should be further modernized or expanded
by introducing new business forms.

This is especially important in Lithuania, where in some countries newly developed
hybrid partnership-type business forms have not yet received scholarly attention. Legal
evaluation of the hybrid forms may lead to introduction of these forms in Lithuania and

therefore might contribute to and improve the legal environment for small and medium-

! Statistic Department to Government of the Lithuania Republic. Enterprises. Main data - 2009. Vilnius, 2010
[interaktyvus], p. 82-87. Priciga per interneta: <http://www.stat.gov.lt/It/catalog/pages list/?id=1573> [ziuréta
2011-01-02].



sized business sector. Also, in Lithuania until the present time the major attention of the
legal doctrine and the legislature was primarily directed at the company law reform.
When transforming to the market economy as well as joining the European Union,
Lithuania has extensively used the other states and European experience in the area of
the company law. However, a formal introduction of the legal provisions of the company
law of the other jurisdictions into the national law does not per se guarantees the proper
interpretation and functioning of these provisions. The systematic analysis of the
traditional closely held business forms has not yet been performed in the national legal
doctrine. The existing legal doctrine and the court practice in Lithuania do not provide a
direct answer as to the relation between the traditional closely held business forms (e.g.
partnership v. limited liability company) when deciding on the theoretical foundation of
the member’s liability towards third parties for their joint activities’ (company’s) debts
as well. This illustrates the need to disclose background, conception and main features of
the closely held business forms as well as analyze the member’s liability aspects in more
detail since the limited liability is also treated as the main feature differentiating

partnership and limited liability company.

PURPOSE, OBJECT AND TASKS OF THE WORK. The object of this work is a
system analysis of the traditional (partnership, limited liability company) and hybrid
closely held business forms as well as examination of the member‘s liability towards
third parties for their joint activities’ (company‘s) debts. Accordingly, this work does not
aim to provide a general, all-inclusive complex analysis of legal business forms which
are grounded by intuitus personae principle. The object of this work is comprised of the
main closely held business forms which have been selected taking into account the
prevailing qualification of cooperation as personal on the comparative basis as well as
their practical importance in Lithuania. Therefore the following business forms are under
consideration: (i) partnership which historically is based on the close and intimate
members’ cooperation of personal nature (e.g. commercial partnership as a legal form
for business organization which has either a status of a separate entity (firm) or is
considered as an aggregate of individual partners); (ii) closely held limited liability
company (corporation) which because of its few members and their mutual confidence

and close cooperation is known in the legal doctrine and the court practice as quasi-
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partnership; and (iii) hybrid partnership-type limited liability business forms that are
based on the corporate form in relation to the third parties (e.g. with the member’s full or
partial limited liability, status of legal entity, subject to taxation according to the
partnership taxation principles) while in the internal structure patterned on the
partnership model.

The purpose of this work is to examine the background, conception and main
features of the mentioned closely held business forms for the following reasons. Based
on the analysis, first, it is evaluated whether the currently available traditional closely
held business forms (partnership, limited liability company) in Lithuania should be
further expanded; second, it should be established proper theoretical foundation of the
members liability towards third parties for their joint activities’ (company’s) debts, inter
alia, partners’ liability for the partnership debts when the partnership is considered a
legal entity and shareholders’ liability for the company’s debts, as well as possible
solutions to the problematic aspects of such member*s liability should be offered.

The work is comprised of six separate chapters, the four of which examine the
background, conception and main features of the closely held business forms.
Correlation between the traditional and hybrid closely held business forms and
peculiarities of hybrid business forms are examined at the third and the sixth chapters.
The fifth chapter focuses on the aspects of member*s liability towards third parties for
their joint activities’ (company‘s) debts at the traditional closely held business forms
(partnership, limited liability company). The chapters are as follows:

1. General comments related to commercial cooperation;

2. Traditional closely held business forms (partnership, limited liability company);

3. Hybrid closely held business forms;

4. Particular value of intuitus personae and intuitus pecuniae principles as well as
entity status for closely held business forms;

5. Members’ liability for their joint activities (company‘s) debts at the traditional
closely held business forms;

6. Evolution of the business forms — “One-size-fits-all” v. multiple choice of
business forms?

The value of the system analysis of the closely held business forms is best represented

when examining a dogmatic underpinning of par. 4 and 3 Art. 2.50 of the Lithuanian
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Civil Code (hereinafter — the Lithuanian CC) which ground liability of a partner for
partnership debts in a partnership as a legal entity as well as liability of a company’s
shareholder for the company’s debts (which is known by he expression as piecing the
corporate veil doctrine) accordingly.

Par. 1 and 2 Art. 2.50 of the Lithuanian CC state the general principles of legal
entity being responsible for it own debts and its members’ limited liability. The
exceptions to the members’ limited liability are further regulated by par. 3 and 4 Art.
2.50 of the Lithuanian CC. Par. 3 Art. 2.50 of the Lithuanian CC establishes subsidiary
shareholder’s liability for its company’s debts on the basis of abuse of legal entity, e.g.
stating that member of a legal entity shall be liable for entity’s debts if the legal entity
can not perform its obligations due to the member’s unfair behavior. Par. 4 Art. 2.50 of
the Lithuanian CC regulates members’ liability of unlimited liability company stating
that member of such company shall be liable for legal entity’s debts if due to lack of its
assets the legal entity can not perform the obligations. It should be noted that the
mentioned paragraphs of this Article grammatically seem to be alike. Therefore, it might
be wrongly concluded that liability of partner in a partnership as a legal entity and
liability of company’s shareholder in corporate veil piercing cases should be based on
the same theoretical foundation, e.g. as vicarious (indirect) liability for the another
person’s (legal entity‘s) debts. However, the above conclusion does not hold to be true.
Secondary partners’ liability for partnership debt when partnership has status of legal
entity is ex Jege status-based vicarious liability. While secondary shareholder‘s liability
should be understood as kind of tort liability, which is caused by unfair behavior of the
shareholder itself. This conclusion is made taking into account number of reasons (such
as interpreting tort and ex /ege as independent basis for the liability, identifying different
rationale of par. 3 and 4 Art. 2.50 of the Lithuanian CC, relying on the comparative
results for different business forms member’s liability, using concept of abuse of rights,
etc.). The primary reason, however, is based on the background, conception and
autonomy of the traditional closely held business forms.

First, historically, a choice between partnership and public limited liability
company was understood as a choice between active and passive (e.g. limited liability)
investments. According to the civil law principle establishing relation between power

and liability (lot. - wbi commoda ibi incommoda) active status of partners both
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guarantees the right to carry business and manage the partnership and qualifies them as
businessmen (entrepreneurs) therefore exposing all business risks and imposing status-
based unlimited liability for the partnership debts. Contractual nature of partnership
which is treated as an aggregate of individual partners results in partners as joint debtors
and their vicarious liability. When joint activity was personified to a legal entity partners
still retained their status as entrepreneurs and therefore as co-obligators for the
partnership debts.

While situation is different as regards to the evolution of limited liability company.
Such business form was introduced to fill the gap between a partnership with active
partners possessing unlimited liability and a public limited liability company with the
diversified and passive investors risking in the amount their capital contributions.
Historically, status of legal entity resulted in a legal separation of public limited liability
company and its shareholders, gradually introducing shareholder’s limited liability as
well. Limited liability company was developed on the rationale of public corporate form
in relation to the third parties while structuring internal matters in a way which tolerates
certain active role of its shareholders. Therefore, sharecholder’s status, his active role or
powers to participate control per se do not lead loosing shareholder’s privilege of the
limited liability. Shareholder’s liability for its company’s debts is caused by
shareholder’s own unfair behavior resulting in a damage for the company‘s creditors.
This confirms that shareholder‘s liability for the company‘s debts should not be
governed by the same principles as applicable for partners, infer alia, shall not be status-
based and treated as vicarious liability.

Second, partnership and limited liability company as business forms are
independent, autonomous, therefore resulting in a different dogmatic underpinning for
unlimited liability of a partner for partnership debts when partnership is a legal entity
and liability of a company’s shareholder in the corporate veil piercing cases accordingly.
The corporate veil is usually pierced in closed companies of a personal nature.
Nevertheless, implementation of intuitus personae principle to limited liability company
has not caused loosing its independence as a legal form and modification of the main
principles related to its members’ limited liability. Close personal shareholders* relations
inter se do not also automatically mean a new role of the shareholder against third

parties. Personal nature of closely held limited liability company does not per se
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transform members’ liability rules to the partner-type liability. Therefore shareholder‘s
liability for its company’s debts should be governed by the different rules, e.g. liability
should be considered to be caused by shareholder’s own behavior and based on the

activity-resulted damage.

NOVELTY, ACTUALITY AND ORIGINALITY OF THE WORK. System analysis
of the closely held business forms (e.g. partnership, limited liability company, hybrid
partnership type business forms) and research results on commercial partnership®
determines novelty and originality of this work in Lithuania.

It should be noted that certain corporate law aspects have been addressed in the
previous works of the Lithuanian legal doctrine that are relevant for this work. From
such works the 2006 doctoral dissertation of Agné Tiknitit¢ “The problem of legal
entity’s limited liability: legal aspects™ as well as 2008 doctoral dissertation of Vitalijus
Papijanc “Liability of parent company against the creditors of subsidiary* deserves
special attention. These dissertations inter alia examined certain piercing corporate veil
aspects.

The scientific novelty of the current work, as compared to the mentioned doctoral
dissertations, is based on the following three major differences. First, shareholder‘s
liability in the corporate veil piercing cases according to par. 3 Art. 2.50 of the
Lithuanian CC has not been analyzed in detail on of theory on abuse of rights in the
mentioned doctoral dissertations. Per contra, in V. Papijanc‘s doctoral dissertation
secondary shareholder‘s liability is based on different theoretical foundation. Second,
due to the different research approach, the current work focuses on subject matters that
have not been analyzed in the mentioned doctoral dissertations. The current work
identifies criteria for a person subject to a secondary liability according to par. 3 Art.
2.50 of the Lithuanian CC, conditions for shareholder*s tort liability, legal consequences
in case of collective and individual abuse of corporate form, examines relation between
abuse of rights as special delict and other tort-based liability, e.g. as basis for the
shareholder’s liability in the corporate veil piecing cases and as an independent legal

ground for shareholder’s liability respectively, analysis relation between abuse of rights

2 Apart of the few publications, in essence there were no researches on commercial partnership in the national legal
doctrine.
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and other ways of creditor protection as well as identifies peculiarities of closely held
limited liability company. Third, there are certain different conclusions on the same
issues. In A. Tiknifité* doctoral dissertation the shareholder‘s liability for its company’s
debts is considered to be treated as internal, e.g. liability to the company rather than its
creditors. Whereas in the case of collective abuse of corporate form the current work
supports shareholder‘s liability for its company’s debts as external, however, to be
implemented during the company’s bankruptcy. It should be noted that V. Papijanc in his
doctoral dissertation refers to the subsidiary shareholder‘s liability when company is
insolvent, but not necessarily bankrupt.

This work is new and original also in respect of the foreign legal literature because
of the following reasons. Due to the practical importance of limited liability, limited
liability companies are comprehensively examined in the foreign doctrine. Since closely
held business forms are mainly the products of the national state‘s company law, the
company law in a relevant state has its own specific features. When interpreting rationale
and concept of the business forms as well as the principles of members* liability towards
third parties for their joint activities’ (company‘s) debts in the Lithuanian law the
emphasis was made on peculiarities of the national legal system, also taking into account
their conceptual differences as compared to the Lithuanian law.

This work has also practical importance. Effective implementation of the business
forms can be expected only following a proper understanding of their concept and the
main features. The conclusions of this work are not limited to the evaluation on the issue
whether the currently available traditional business forms (partnership, limited liability
company) should be further expanded introducing the newly developed hybrid
partnership-type business forms in the Lithuanian legal landscape. Also, there are
presented conclusions on the interpretation and application of the legal regulations for

the partners’ and shareholders liability-related aspects.

METHODOLOGY AND SOURCES OF RESEARCH. This work is based on the
national laws of relevant states, inter alia, Lithuania, and the European Union legislation
as well as the legal doctrine and travaux preparatoires; special attention is devoted to the
court practice. The sources of research used in this work can be divided into the

following two groups: (i) sources of research according to the subject matter in a broad
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sense (e.g. related to the business forms - partnership, limited liability company and
hybrid partnership-type business forms); and (ii) sources of research in a proper sense
(e.g. related to the members’ liability aspects, such as on the legal concept on abuse of
rights and transfer of contract).

The object of the current work was examined through the use of teleological,
comparative, systematic, historical and other methods.

Teleological method was one of the most significant for in this work. The
member‘s liability as the fundamental aspect differentiating partnership and limited
liability company is described in view of the rationale and aims for the closely held
business forms, as initially identified in the first four chapters of the work. Comparative
method was also very important for this work, using the comparative results on the
subject matters from the European Union and relevant states (mainly from England,
United States of America, France and Germany). By systematic method there were
evaluated inter-relation among the selected closely held business forms, also, the
problematic aspects were interpreted in view of the systematic relations of the national
legal regulations. Historical method was used to analyze the historical concept of the
closely held business forms which helped to formulate their main features in the current

Lithuania company and partnership law.

STATEMENTS OF THE DOCTORAL DISSERTATION TO BE DEFENDED:
1.  Hybrid partnership-type business forms that unify the main features of both the
corporate form and the partnership do not reveal legal solutions unique for such legal
forms for business organization exclusively.
2. The background, conception and autonomy of the traditional closely held business
forms (partnership, limited liability company) suppose that members® liability towards
third parties for their joint activities’ (company’s) debts with respect to partnership and
limited liability company respectively should be grounded by the different theoretical
foundation:

2.1 In Lithuania, the same principles of partners’ liability for partnership debts
should apply in respect of the both commercial partnership forms (e.g. partnership as a
legal form for business organization which has either a status of a separate entity or is

considered as an aggregate of individual partners). This statement follows from the fact
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that the both commercial partnership forms are governed by similar fundamental
principles and that in both cases the partner’s status is obtained on the same legal
grounds, e.g. becoming a party to the partnership agreement. However, status of a legal
entity modifies certain aspects of partners’ liability for partnership debts.

2.2 Limited partnership as intermediary legal form for business organization
between partnership and limited liability company leads to a dual nature of limited
partner‘s liability. According to the dogmatic underpinning of the limited partnership
and limited partner in Lithuania, liability of limited partner should be the same as
liability of general partner (e.g. based on par. 4 Art. 2.50 of the Lithuanian CC) when
status of limited partner may be functionally equalized to the general partner‘s. Limited
partner*s liability based on par. 3 Art. 2.50 of the Lithuanian CC should be considered as
complementary in the situations when limited partner causes damage to the limited
partnership creditors unfairly using the limited partnership form and status of limited
partner is not de facto the same as general partners.

2.3 Secondary partners’ liability for the partnership debts when partnership as a
legal entity according to par. 4 Art. 2.50 of the Lithuanian CC and secondary
shareholders liability for the company‘s debts according to par. 3 Art. 2.50 of the
Lithuanian CC should be understood as different kind liability which arises on the

different basis and is subject to the different implementation conditions.

MAIN CONCLUSIONS AND RESULTS

1.  Hybrid partnership-type business forms that unify the main features of both
corporate form and partnership do not reveal legal solutions unique for such legal forms
for business organization exclusively, therefore introduction of these forms in Lithuania
would be redundant. Similar legal results that are reached by introducing hybrid
partnership-type business forms could be achieved on the basis of the currently available
traditional business forms (e.g. partnership, limited liability company; such as via
conclusion of contracts between cooperating members), and (or) modernizing the
legislation of the traditional legal business forms. Also, hybrid partnership-type business
forms do not have any obvious objective rationale and these legal forms do not guarantee

legal certainty to the basic principles governing their activities.
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2. In solidum partners* liability for commercial partnership debts when the partnership
does not establish a legal entity is an ex lege obligation of principal joint debtors.
Whereas liability of partners as joint debtors in view of a partnership as a legal entity is
secondary and always pecuniary in nature. In this case partnership as a legal entity itself
is the principal debtor and deficiency of the partnership assets is a precondition for the
secondary partners liability (par. 8 Art. 7 of the Law on Partnerships, par. 4 Art. 2.50 of
the Lithuanian CC). The condition for partners® liability should not be, however,
interpreted according to the Law on Enterprises’ Bankruptcy as insolvency of the
partnership as a legal entity applying the criteria of the law or its bankruptcy
proceedings. Also, neither mandatory application to the court for the judgment against
the partner nor exhausting the partnership assets before demanding the partners’ liability
should be a treated as a necessary condition for secondary partners® liability for the
partnership debts. In case of dispute, deficiency of the partnership assets may be
evidenced during the same court proceedings when applying for the judgment of the
partnership debt.

3. Par. 3 Art. 6.975 of the Lithuanian CC should be interpreted in a way that liability
of the new partner for the continuing commercial partnership debts joining it on
contractual basis should include all partnership obligations, inter alia, incurred before
status of the partner was obtained. Former partner who dissociates without resulting in
winding up the commercial partnership is liable for the debts incurred before
dissociation (Art. 6.981 of the Lithuanian CC). Therefore, all partners (including both
new partner and former partner) are liable for such obligations in solidum. The same
rules apply with respect to liability of new and former partners of commercial
partnership as a legal entity (par. 8 Art. 7 of the Law on Partnerships, par. 4 Art. 2.50 of
the Lithuanian CC). Liability of new or former partners shall be the same regardless the
contractual manner of joining or dissociating the partnership (e.g. whether the partner’s
status is acquired by transferring rights and obligations to the partnership agreement or,
alternatively, joining the partnership by accession; whether the partnership is terminated
at the mutual partners’ agreement or, alternatively, at the own dissociating partner‘s or
other partners* will).

4. Secondary liability of limited partner for debts of the limited partnership as a legal

entity should occur if the following is complied with: (i) there are civil liability
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conditions as determined in par. 3 Art. 2.50 of the Lithuanian CC; and (ii) general
partners have not satisfied partnership obligations. Therefore, according to the current
legal regulations in any case limited partner is liable for the limited partnership debts
solely on the basis of par. 3 Art. 2.50 of the Lithuanian CC (e.g. following the rules
governing shareholder’s liability in the corporate veil piercing cases). This liability base
does not comply with the dogmatic underpinning of the limited partnership and status of
limited partner in Lithuania, according to which liability of limited partner should be the
same as liability of general partner (e.g. based on par. 4 Art. 2.50 of the Lithuanian CC,
par. 8 Art. 7 and par. 5 Art. 8 of the Law on Partnerships) if the status of limited partner
can be functionally equalized to the general partner‘s. Following the mentioned concept,
limited partner‘s liability based on par. 3 Art. 2.50 of the Lithuanian CC should be
considered only as complementary and occur in the situations when limited partner
causes damage to the limited partnership creditors unfairly using the limited partnership
form and status of limited partner is not de facto the same as general partner*s.

5. According to par. 3 Art. 2.50 of the Lithuanian CC secondary shareholder‘s
liability for the company‘s debts should be understood as a tort liability which is caused
by unfair behavior of the shareholder itself rather than an ex lege vicarious liability for
the other person‘s (company‘s) debts. Secondary shareholder‘s liability in piercing the
corporate veil cases is based on the theory on abuse of rights and therefore the
shareholder‘s liability for the company‘s debts is a kind of tort liability with the
following peculiarities:

5.1 (i) Subjective unfairness of the shareholder is a necessary condition for the
application of par. 3 Art. 2.50 of the Lithuanian CC; (ii) improper implementation of the
shareholder‘s rights and therefore unlawful behavior is determined by his behavior
characteristic related to rationale of the content of the rights, manner or measures of the
implementation of the rights (e.g. unfairness). Unfairness plays a double role and should
be understood not only as an element of the tort‘s subjective side (fault), but also as a
tort‘s objective element (unlawful act); (iii) in case of collective abuse of the corporate
form, secondary shareholder‘s liability for the company‘s debts should occur at the
company‘s bankruptcy proceedings when damage to the company’s creditors is to be
covered by payment of funds to the bankrupt company being used for settlement with all

its creditors on pari passu basis. This conclusion is opposed to the currently prevailing

16



Lithuanian court practice as shareholder may become liable after the bankrupt
company’s liquidation on the basis of individual claim of particular creditor.

5.2 Only a person complying the following two (both) conditions may become liable
according to par. 3 Art. 2.50 of the Lithuanian CC: (i) shareholder which has decisive
power to influence decision making at the shareholders’ meeting; and (ii) shareholder
which can not be considered merely as a passive investor. When few shareholders
damage interests of the company‘s creditors jointly together possessing decisive power
these shareholders shall be liable for the company‘s debts as joint debtors if other
mandatory conditions for civil liability according to par. 3 Art. 2.50 of the Lithuanian
CC are in place.

5.3 The corporate veil piercing on basis of abuse of rights should be the rest-
category for shareholder’s liability, as opposed to the currently prevailing Lithuanian
court practice. However, liability for abuse of legal entity, as an independent legal
ground for shareholder’s liability, absorbs tort based liability as well as other remedies
for the creditor protection, if, due to the overall intensive shareholder’s influence over
the company and (or) number of transactions or torts, it would be hardly possible or
unreasonable to identify and quantify them each separately for application of particular

remedies.

PROPOSALS TO AMEND AND SUPPLEMENT LEGISLATION

The following amendments and supplements shall be made in respect to the following
aspects related to partners® liability for partnership debts:

1. Person de facto obtaining a status of general partner of the partnership as a legal
entity can not be re-qualified to general partner and therefore be fully and unlimited
liable towards third parties according to par. 3 Art. 2.50 of the Lithuanian CC due to the
mandatory notary form requirements applicable to the partnership agreement. The notary
form requirement should be cancelled accordingly (amendment of par. 1 of Art. of the
Law on Partnerships). Par. 4 Art. 6.969 of the Lithuanian CC should be also amended
canceling the legal consequences to invalidate the partnership agreement in case it is not
made in a written form.

2. For the purpose to continue business of partnership which has no status of legal

entity and balance interests of both the partnership creditors and personal partner’s
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creditors, it should be established that personal partner’s creditors should have a right to
demand separation of the partner‘s share from the partnership assets only if other
(personal) partner’s assets are insufficient (amendment of Art. 6.977 of the Lithuanian
CC). The Law on Partnerships should be amended in that respect accordingly as well.

3. There is established a maximum term for duration of unlimited liability of members
of legal entities with unlimited liability in some cases, e.g. upon reorganization of legal
entity with unlimited liability to limited liability entity according to par. 2 Art. 2.98 of
the Lithuanian CC as well as upon transformation to limited liability entity according
par. 2 Art. 2.104 of the Lithuanian CC. Whereas there is no any obvious objective
rationale to ground the absence of the maximum term for partners of partnership as a
legal entity when partnership is liquidated. Three-year maximum term should be

established in the latter case (amendment of par. 5 Art. 8 of the Law on Partnerships).
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ASMENINIO KOMERCINIO BENDRADARBIAVIMO PAGRINDINES
TEISINES FORMOS (REZIUME)

Darbo aktualumas. XX-XXI a. pasizymi ypatingu verslumo skatinimu, o tuo paciu ir
intensyviomis imoniy teisés reformomis, kurios ypatingai susijusios su smulkiuoju ir
vidutiniu verslu, reikSmingai jtakojanciu Siandienini ekonominj augima ir dél savo
vaidmens sulaukusio isskirtinio démesio Europos Sajungos institucijose bei atskirose
Europos Sajungos valstybése’. Smulkaus ir vidutinio verslo indélis taip pat svarus
Lietuvos ekonomikoje, kadangi mazos ir vidutinés imonés sudaro daugiau kaip 99 proc.
visy imoniy teisiniy formy ir uzdirba vir§ 99 proc. visy imoniy paj amy”.

Batent smulkiame ir vidutiniame versle daZniausiai sutinkamas glaudus
investuotoju bendradarbiavimas, kuomet verslas grindziamas ne tiek kapitalu, kiek
dalyviy tarpusavio santykiais, paremtais pasitikéjimu ir asmeniniais rysiais. Sis -
asmeninio pobiidzio - aspektas lemia darbe tiriamy klausimy aktualuma ir
problemiskuma, ju apimtj. Teisiniu poZiliriu asmeninio pobiidZio bendradarbiavimas tarp
investuotoju atskleidziamas per du lygmenis. Pirmiausia, komercinis bendradarbiavimas
suprantamas placiaja prasme kaip pasirinkimas tarp tam tikry teisiniy veiklos formy -
uzdaro tipo verslo organizavimo formuy, kuriy pagalba realizuojama verslo laisvé. Kita
vertus, siauraja prasme dalyviy apsisprendima dél bendradarbiavimo lemia ne tiek pati
verslo organizavimo forma kaip tokia, kiek §i pasirinkimg apsprendzia dalyviy
atsakomybé prie§ treciuosius asmenis. Todél asmeninis dalyviy bendradarbiavimas
versle kartu yra neatskiriamas nuo atitinkamy verslo organizavimo formy dalyviy
atsakomybés pries treciuosius asmenis.

Nors uzdaro tipo verslo organizavimo formos daZniausiai siejamas su nacionaline
imoniy teise, verslo mobilumas skatina jvertinti geriausia ir paZangiausia kity
jurisdikcijy patirt] imoniy teisés srityje. Moksliniai tyrimai neatskiriami nuo paskirose

jurisdikcijose itvirtinty funkciSkai analogisky uzdaro tipo verslo organizavimo formy

3 2005-11-10 Komisijos komunikatas Tarybai, Europos parlamentui, Europos ekonomikos ir socialiniy reikaly
komitetui ir Regiony komitetui jgyvendinant bendrijos Lisabonos programa: augima ir uZimtumg skatinanti
Siuolaikiska MV] politika (COM (2005) 0551 final); Europos Sajungoje mazy ir vidutiniy jmoniy yra apie 23 min.
(t.y. 99 proc. visy imoniy), jose sukuriama apie 75 mln. darbo viety, t.y. apie 70 proc. visy darbo viety.

4 Statistikos departamentas prie Lietuvos Respublikos Vyriausybés. Ukio subjektai. Pagrindiniai duomenys - 2009.
Vilnius, 2010 [interaktyvus], p. 82-87. Prieiga per interneta: <http://www.stat.gov.1t/It/catalog/pages_list/?id=1573>
[zitreta 2011-01-02].
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sampratos jvertinimo, kuris padeda tinkamai suvokti nacionalines komercinio
bendradarbiavimo alternatyvas, o taip pat nuspresti dél naujy verslo organizavimo formy
poreikio ar esamy modernizavimo.

Tai ypatingai svarbu Lietuvoje, kurioje XX-XXI a. evoliucionavusiy hibridiniy
uzdaro tipo teisiniy veiklos formy kol kas néra. Lietuvoje Sios formos néra sulauke
mokslininky démesio. Teisiniu pozidiriu svarbu jvertinti Sias naujas teisines formas, nes
ju itvirtinimas Lietuvoje Salia jau esamy klasikiniy uzdaro tipo verslo organizavimo
formy (partnerystés, bendrovés) alternatyvy galéty prisidéti prie teisinés aplinkos
smulkiam ir vidutiniam verslui tobulinimo ir gerinimo. Kita vertus, Lietuvoje ilga laika
mokslininky ir teisékiiros démesys buvo sutelktas i imoniy teisés reforma. Pereinant prie
rinkos ekonomikos, o véliau siekiant jstoti { Europos Sajunga, buvo pasinaudota uZsienio
valstybiy bei euro-regionine patirtimi imoniy teisés srityje. Taciau jmoniy teisés normy
perkélimas i Lietuvos teis¢ savaime neuztikrina tinkamo jy turinio, tiksly ir paskirties bei
santykio su kitais nacionalinés teisés institutais aiskinimo ir taikymo. Nacionalingje
teisés doktrinoje vis dar néra atliktos sisteminés klasikiniy uzdaro tipo verslo
organizavimo formy sampratos ir svarbiausiy pozymiy analizés. Lietuvoje pastaryjy
mety teisés doktrina ir teismy praktika taip pat nepateikia aiSkaus jvertinimo dél
klasikiniy uzdaro tipo verslo organizavimo formy (partnerystés, bendrovés) tarpusavio
santykio nagrinéjant jas skirianti esmini pozymi - dalyviy atsakomybe, taigi, ir dél

Civilinio kodekso’ (toliau — CK) 2.50 str. 3 ir 4 daliy aidkinimo bei taikymo.

Darbo tikslas, objektas ir struktira. Sio darbo tyrimo objektas yra sisteminé klasikiniy
(partnerystés, bendrovés) ir hibridiniy asmeniniy uzdaro tipo verslo organizavimo formy
ir ju pagrindinio pozymio — dalyviy atsakomybés tretiesiems asmenims analizé.
Atliekamu tyrimu nesiekiama kompleksinés visy galimy verslo organizavimo formuy,
kuriose sutinkamas investuotoju (dalyviy) glaudus bendradarbiavimas, paremtas
asmeniniais ryS$iais, analizés. Darbo objektas yra atskiry pagrindiniy komercinio
bendradarbiavimo formy, kurios buvo pasirinktos atsizvelgus i ju praktini aktualuma
Lietuvoje bei vyraujancia tokiy formy kvalifikavimo asmeninémis pagal lyginamaja

teisétyra, tyrimas. Todél darbe nagrinéjamos: (i) partnerysté, kuri tradicisSkai

32000 m. Lietuvos Respublikos civilinis kodeksas (su pakeitimais ir papildymais) (Valstybés Zinios, 2000, Nr. 74-
2262).
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neatskiriama nuo glaudaus ir artimo partneriy tarpusavio bendradarbiavimo. Kadangi
doktrinoje partnerystés savoka apima dvi teisines formas (t.y. partneryste, kurios
pagrindu steigiamas ir veikia teisini subjektiSkuma turintis subjektas (pagal samprata
Lietuvoje, tkinés bendrijos atitikmuo), o taip pat partnerystg, kai partneriai pagal
jungtinés veiklos sutarti veikia nesteigdami atskiro subjekto, iSimtinai sutartiniu
pagrindu (pagal samprata Lietuvoje — jungtinés veiklos sutartis pagal CK 6.969 — 6.981
str.), partnerysté analizuojama $iy dviejy verslo organizavimo formy prasme; (ii) uzdaro
tipo ribotos atsakomybés imonés, kurios teisés doktrinoje dél nedidelio akcininky
skaiciaus, akcininky tarpusavio santykiy, paremty asmeniniu pobidziu, vadinamos
partnerystés tipo bendrovémis (pagal sampratg Lietuvoje, uzdarosios akcinés bendrovés
atitikmuo); ir (iii) hibridinés prigimties uzdaro tipo ribotos atsakomybés imonés, kurios
iSorinémis savybémis paprastai artimos bendrovei, o infer se santykiuose — partnerystei
(ribotos atsakomybés verslo organizavimo formy naujadarai, teisiniy veiklos formy
deriniai).

Disertacijoje nagrin¢jama klasikiniy (partnerystes, bendroves) ir hibridiniy uzdaro
tipo verslo organizavimo formy teisiné kilmé, samprata ir pagrindiniai pozymiai siekiant
dviejy tiksly. Pirma, i8analizavus $ias teisines formas minétais aspektais, sickiama
jvertinti ribotos atsakomybés misrios prigimties naujadary {tvirtinima Lietuvoje
smulkaus ir vidutinio verslo atzvilgiu. Antra, remiantis klasikiniy verslo organizavimo
formy priezastimis, tikslais ir paskirtimi, su kuriais siejama jy teisiné kilmé, samprata bei
esminiai pozymiai, disertacijoje taip pat siekiama nustatyti teisés normuy,
reglamentuojanciy tokiy formy dalyviy atsakomybe Lietuvoje, aiSkinimo ir taikymo
probleminius aspektus bei pasitlyti galimos problematikos sprendimo budus.

Sio darbo turini sudaro $esi skyriai, i§ kuriy pirmuosiuose keturiuose nagrinéjama
uzdaro tipo komercinio bendradarbiavimo formy teisiné kilmé, samprata ir pagrindiniai
pozymiai. TreCiame ir SeStame skyriuose jvertinamas klasikiniy ir hibridiniy verslo
organizavimo formy tarpusavio santykis, hibridiniy verslo organizavimo formy
ypatumai. Penktajame skyriuje analizuojamas klasikines verslo organizavimo formas
(partnerystg, bendrove) skiriantis esminis pozymis - dalyviy atsakomybé kiekvienoje i$
Siy formuy:

7. Bendrosios pastabos dél komercinio bendradarbiavimo;

8. Klasikinés komercinio bendradarbiavimo formos (partnerysté, bendrove);
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9. Hibridinés uzdaro tipo verslo organizavimo formos;
10. Intuitus personae ir intuitus pecuniae principy bei juridinio asmens statuso
reikSme uzdaro tipo verslo organizavimo formoms;
11.Dalyviy atsakomybé pagal bendras (imonés) prievoles klasikinése verslo
organizavimo formose;
12. Verslo organizavimo formy evoliucija — naujy formy profiliavimas ar esamy
modernizavimas?
Pazymétina, jog sisteminis komercinio bendradarbiavimo formy pagrindiniy pozymiy
iStyrimas sudaro prielaidas palyginti klasikines verslo organizavimo formas su hibridiniy
teisiniy formy naujadarais. Kita vertus, tiriant klasikines verslo organizavimo formas
(partnerystg, bendrove) skiriantj esminj pozymj - dalyviy atsakomybe, kuris taip pat turi
didele prakting reik§me pasirenkant komercinio bendradarbiavimo forma, sisteminé Siy
formy tyrimo biitinybé geriausiai atsiskleidzia per CK 2.50 straipsnio analizg, spendZiant
del papildomos tikryjy nariy ir akcininky turtinés prievolés koncepcinio pagrindimo.

CK 2.50 str. 1 ir 2 dalys jtvirtina juridinio asmens atskirumo, savarankiskai
atsakant uz savo prievoles, ir dalyviy ribotos atsakomybés principus. [statyminiu
pagrindu dalyviy ribotos atsakomybés principo iSimtys itvirtintos CK 2.50 str. 3 ir 4
dalyse, §ia dalyviu turting prievole nustato kaip papildoma®. Gramatiniu poZitriu CK
2.50 str. 1 ir 2 dalys, itvirtinan¢ios bendraja juridiniy asmeny atsakomybés pagal savo
prievoles taisykle, CK 2.50 str. 3 dalis — bet kokios riiSies juridiniy asmeny dalyviy
ribotos atsakomybés iSimtj, ir CK 2.50 str. 4 dalis, nustatanti neribotos atsakomybés
privataus juridinio asmens, infer alia, tkinés bendrijos tikryju nariy, dalyviy
atsakomybe, yra labai panaSios. Todél buty galima manyti, kad tiek uzdarosios akcinés

bendrovés akcininko, tiek ir tikinés bendrijos tikrojo nario papildoma turtiné prievolé

CK 2.50 str. 1 d.: Juridinis asmuo atsako pagal savo prievoles jam nuosavybés ar patikéjimo teise priklausan&iu
turtu. CK 2.50 str. 2 d.: Juridinis asmuo neatsako pagal juridinio asmens dalyvio prievoles, o pastarasis neatsako
pagal juridinio asmens prievoles, iSskyrus istatymuose arba juridinio asmens steigimo dokumentuose numatytus
atvejus. CK 2.50 str. 3 d.: Kai juridinis asmuo negali ivykdyti prievolés dél juridinio asmens dalyvio nesaziningy
veiksmy, juridinio asmens dalyvis atsako pagal juridinio asmens prievole savo turtu subsidiariai. CK 2.50 str. 4 d.:
Jeigu prievoléms ivykdyti neuztenka neribotos civilinés atsakomybés juridinio asmens turto, uz jo prievoles atsako
juridinio asmens dalyvis. 2003-11-06 Lietuvos Respublikos Ukiniy bendrijy istatymo (su pakeitimais ir
papildymais) (VZ, 2003, Nr. 112-4990) 7 str. 8 d str.: Kai prievoléms uztikrinti neuztenka bendrijos turto, bendrijos
tikrieji nariai pagal bendrijos prievoles atsako solidariai visu savo turtu (paZyméta autorés) (toliau — UBI). 2000-07-
13 Lietuvos Respublikos akciniy bendroviy istatymo (su pakeitimais ir papildymais) (VZ, 2000, Nr. 64-1914)
nustato, kad bendrové yra ribotos civilinés atsakomybés privatusis juridinis asmuo, bendrovés akcininkai neturi kity
turtiniy {sipareigojimy bendrovei, i§skyrus jsipareigojima nustatyta tvarka apmokéti visas pasiraSytas akcijas
emisijos kaina (2 str. 2 d., 14 str. 2 d.).
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turéty buti aiSkinama vienodai, t.y. kaip netiesioginé dalyvio atsakomybé pagal kito
asmens - juridinio asmens prievoles. Ta¢iau, darbo autorés nuomone, uzdarosios akcinés
bendrovés akcininky ir Gikinés bendrijos tikryju nariy papildoma atsakomybé atitinkamai
pagal CK 2.50 str. 3 ir 4 dalis turéty buti grindziama skirtinga koncepcija, inter alia,
skirtingais $ios prievolés atsiradimo pagrindais bei taikymo salygomis. Tikrojo nario
atsakomybé pagal tikinés bendrijos prievoles yra dalyvio statuso salygojama ex lege
turtiné prievolé pagal kito asmens (fikinés bendrijos) prievoles. Subsidiari akcininko
turtiné prievolé turéty buti grindziama kitu prievolés atsiradimo pagrindu - civiline
deliktine atsakomybe, kuomet akcininko atsakomybé yra tiesioginé, salygojama paties
akcininko elgesio. Tokia i§vada daroma dél eilés priezasciy (aiskinant delikto ir ex /ege
kaip savarankisky prievolés atsiradimo pagrindy samprata ir tarpusavio santyki, skirtinga
CK 2.50 str. 3 ir 4 daliy prasme, remiantis lyginamaja teisétyra, piktnaudziavimo teise
teisinés kategorijos kvalifikacija ir kt.), bet, pirmiausia, ivertinant konkreéios verslo
organizavimo formos teising kilme, sampratg ir ju savarankiskuma.

Pirma, istoriskai, pasirinkimas tarp partnerystés ir atviro tipo bendrovés buvo
suvokiamas kaip apsisprendimas dél aktyviy ir pasyviy (ribotos atsakomybés)
investiciju. Todél pagal civilinés teisés principa, itvirtinantj galiy ir atsakomybés santyki
(lot. - ubi commoda ibi incommoda), aktyvus partneriy vaidmuo ne tik garantuoja teis¢
betarpiskai dalyvauti versle ir tiesiogiai valdyti partneryste, bet ir jtvirtina teisini rezima,
pagal kurj partnerio kaip verslininko statusas per se lemia partnerio atsakomybg pagal
bendras prievoles. Partnerystés teisinis subjektiSkumas, kuomet partnerystés, kaip
iSimtinai sutartinio darinio, prievoliy subjektais laikomi patys dalyviai, o taip pat
kiekvieno partnerio teisé ir pareiga kontroliuoti kitus partnerius salygojo netiesiogini
partnerio atsakomybés pobiidi. Partneryste personifikavus { juridini asmenj, dalyviai
iSlaiké verslininky, o tuo paciu ir bendraskoliy pagal bendrijos prievoles statusa.

Kitokia situacija susiklosté dél uzdaro tipo bendrovés. Sios bendrovés
evoliucionavo, siekiant uzpildyti spraga tarp partnerystés, pasizyminciomis aktyviais ir
dél savo statuso neribotai pagal partnerystés prievoles atsakanciais partneriais, ir atviro
tipo bendrovés su pasyviais ir diversifikuotais akcininkais, turiniais ribotos
atsakomybés apsauga. IstoriSkai, juridinio asmens statuso suteikimas atviro tipo
bendrovéms rei$ké akcininky ir bendrovés kaip savarankisky subjekty atskiruma ir
autonomiskuma, o palaipsniui — ir akcininky ribota atsakomybe. ISoriniu poziiiriu uzdaro
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tipo bendrové buvo modeliuojama atviro tipo bendrovés kaip juridinio asmens pagrindu,
tadiau $ios jmonés vidiniai santykiai buvo struktiirizuojami taip, kad tam tikra apimtimi
biity toleruojamas akcininky aktyvumas. Tod¢l uzdaro tipo bendrovés dalyviai iSimtinai
tik dél savo kaip dalyvio statuso, akcininko teisiy suteikiamy galiy (lemiamos jtakos) ar
aktyvaus vaidmens per se ribotos atsakomybés privilegijos nepraranda. Atsakomybé
akcininkui kyla tik tada, jeigu dél akcininko nesaziningo elgesio turtiniy nuostoliy patiria
bendrovés kreditoriai. Akcininko atsakomybg¢ lemia jo paties elgesio rezultatai.
Akcininko atsakomybe salygoja kitokios teisinés aplinkybés, todél akcininko
atsakomybé neturéty remtis partneriy atsakomybés principais, inter alia, galiy arba ex
contractu bendros pareigos per se salygojama netiesiogine atsakomybe uz kito asmens
veiksmus.

Antra, nevienoda akcininky ir tikryjy nariy papildomos turtinés prievolés teisini
pobudi ir atsakomybés taikymo salygas taip pat suponuoja partnerystés ir bendrovés
teisiniy formy savarankiskumas. Akcininko ribotos atsakomybés iSimtis dazniausiai
taikoma uzdaro tipo ribotos atsakomybés imonése, pasiZzyminc¢iose asmeniniu pobiidziu.
Tadiau, tam tikry pozymiy, iS§imtinai blidingy partnerystei, o bltent intuitus personae
principo, adaptavimas bendrovéje nepakeité Siy teisiniy formy savarankiskumo, o tuo
paciu ir juy pagrindinio pozymio — dalyviy atsakomybés. Todél asmeninis uzdaruyjy
akciniy bendroviy pobidis per se nesuponuoja tokios bendrovés akcininky atsakomybés
pagal bendrovés prievoles. Glaudiis asmeniniai santykiai tarp akcininky itakoja ju
vidinius teisinius santykius, taciau iSoriniuose santykiuose savaime nereiSkia akcininky
kaip verslininko statuso treCiyju asmeny atzvilgiu. Akcininko atsakomybg lemia ne

dalyvio statusas, bet paties akcininko elgesys ir tokio elgesio padariniai.

Darbo mokslinis naujumas. Sio darbo naujuma ir originaluma Lietuvoje lemia, visy
pirma, analizés rezultatai, gauti sistemiSkai jvertinus uzdaro tipo verslo organizavimo
formas — partnerystg, bendrove ir hibridines ribotos atsakomybés imones. Antra, §io
darbo mokslinis naujumas taip pat pasireiSkia Siais aspektais: (i) mokslinio tyrimo
rezultatais, gautais nagrinéjant komercinés partnerystés klausimus, kuriais nacionalinés
doktrinos mastu néra paskelbta mokslo darby, o taip pat (i) mokslinio tyrimo rezultatais,

kurie grindziami skirtinga koncepcine pozicija dél subsidiarios akcininko atsakomybés
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pagal CK 2.50 str. 3 dalj, lyginant su kitais nacionaliniu mastu §iuo aspektu atliktais
moksliniais tyrimais.

Nors nacionalingje doktrinoje atskiri bendroviy teisés klausimai buvo nagrinéti,
taiau pasirinkta tyrimo kryptis, objektas, tikslai bei tyrimo rezultaty panaudojimas lemia
Sio darbo naujuma ir originaluma. Atskirai reikéty paminéti 2006 m. A.Tiknitités daktaro
disertacija tema ,,Juridinio asmens ribotos atsakomybés problema: teisiniai aspektai®,
kurioje nagrinéjamos juridiniy asmeny kilmés teorijos, ribotos atsakomybés institutas,
ivairiy formy korporatyviniy juridiniy asmeny kreditoriy teisiy apsaugos priemongs,
inter alia, dalyviy ribotos atsakomybés panaikinimas’, o taip pat 2008 m. V.Papijanc
daktaro disertacija ,,Patronuojandios imonés atsakomybé pries dukterinés jmonés
kreditorius®, kurioje, analizuojant funkci$kai alternatyvius patronuojancios jmonés
atsakomybés prie§ dukterinés imonés kreditorius institutus, kartu vertinamas ribotos
atsakomybés privilegijos panaikinimas jmoniy grupése®.

Aptariant §io darbo ir minétose disertacijose nagrinéty klausimy analizés tarpusavio
santyki, reikty iSskirti Sio darbo naujuma tokiais aspektais. Pirma, minétose daktaro
disertacijose néra detaliau nagrinéjamas akcininko kaip uzdarosios akcinés bendrovés
dalyvio papildomos turtinés prievolés pagal CK 2.50 str. 3 dali koncepcinis pagrindimas
piktnaudziavimo teise pagrindu, kuriuo remiasi darbo autoré, kartu oponuodama V.
Papijanc darbe sitilomam akcininko turtinés prievolés atsiradimo pagrindui. Antra, dél
skirtingos tyrimy krypties Siame darbe taip pat analizuojami klausimai, kurie nebuvo
tyrimo objektu minétose disertacijose (vertinamas subsidiarios atsakomybés subjektas
pagal CK 2.50 str. 3 dalj, analizuojamos civilinés atsakomybés salygos, pazymima dél
kolektyvinio ir individualaus akcininko piktnaudziavimo teisiniy padariniy, vertinamas
akcininko piktnaudziavimo teise kaip specialaus delikto santykis su kitomis bendromis
deliktinés atsakomybés normomis bei kitais kreditoriy teisiy civiliniais gynybos budais,
o taip pat analizuojamas uzdaro tipo bendroves pagrindiniy poZymiy savitumai). Trecia,
siame darbe daromos tam tikros skirtingo pobiidzio i§vados. Stai, skirtingai nuo A.
Tiknidités sitilomos akcininko vidinés atsakomybés bendrovei pagal CK 2.50 str. 3 dali,

darbo autoré, esant kolektyviniam akcininko piktnaudziavimui, pritaria iSoriniam

7 TIKNIOTE, Agné. Juridinio asmens ribotos atsakomybés problema: teisiniai aspektai. Daktaro disertacija.
Socialiniai mokslai, teisé¢, 2006.
8 PAPIJANC, Vitalij. Patronuojancios jmonés atsakomybé pries dukterinés jimonés kreditorius. Daktaro disertacija.
Socialiniai mokslai, teisé¢, 2008.
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subsidiarios akcininko atsakomybés modeliui. Taciau kitaip nei V. Papijanc, darbo
autoré subsidiarios akcininko atsakomybés igyvendinimo salyga laiko ne tik bendrovés
nemokuma, bet ir jos bankrota. Kita vertus, Siame darbe atsizvelgiama { V. Papijanc bei
A. Tiknittés daktaro disertacijose atlikty klausimy analize¢ ir jau atskleisti aspektai
detaliau nenagrinéjami.

Sis darbas yra naujas bei originalus taip pat ir uZsienio teisés doktrinos pozifiriu.
Reikia pazyméti, jog ivertinant dalyviy ribotos atsakomybés prakting reikSme, uzsienio
teisés doktrinoje ribotos atsakomybés jmonéms skiriama nemazai démesio, disertacijoje
nagrinéjami klausimai yra analizuoti uzsienio autoriy mokslo darbuose. Tac¢iau jmoniy
teise, kiek tai susij¢ su uzdaro tipo komerciniu bendradarbiavimu, daugiausiai sicjama su
nacionaline teise. Siai sri¢iai kickvienoje valstybéje budinga tam tikra teisinio
reguliavimo specifika, todél aiskinant minéty verslo organizavimo formy sampratg ir
dalyviy atsakomybés principus Lietuvos teiséje, buvo vertinti nacionalinio teisinio
reguliavimo ypatumai.

Disertacija turi ne tik teoring, bet ir prakting reikSme, nes efektyvus verslo
organizavimo formos panaudojimas taip pat neatsiejamas nuo konkrec¢ios formos teisinés
sampratos ir esminiy pozymiy suvokimo, jy tinkamo realizavimo praktikoje. Siame
darbe neapsiribojama i§vada sprendziant dél naujy hibridiniy verslo organizavimo formy
itvirtinimo Lietuvoje, bet ir pateikiami sitilymai dél partnerystés bei uzdarosios akcinés
bendrovés dalyviy atsakomybés pagal bendras (imones) prievoles aiSkinimo ir teisés

taikymo praktikos tobulinimo.

Tyrimo $altiniai. Atliekant tyrima, buvo remtasi teisés doktrina, pozityviaja nacionaline
atskiry valstybiy (iskaitant ir Lietuvos) ir Europos Sajungos teise bei travaux
preparatoires, didelis démesys buvo skirtas Lietuvos teismy praktikai (ypatingai LAT
jurisprudencijai), o taip pat ETT ir uzsienio doktrinoje analizuotiems esminiams uzsienio
valstybiy teismy sprendimams. Pagal tyrimo objekta placiuoju pozitiriu tyrimo Saltinius
galima suskirstyti | tris grupes, t.y. tyrimo $altiniai, susij¢ su partneryste, bendrove bei
hibridinémis verslo organizavimo formomis.

Nacionalinéje doktrinoje gilesniy moksliniy tyrimy dél bendradarbiavimo

partnerystés forma, kaip atskiros verslo organizavimo formos, bei jos dalyviy statuso
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salygojamos atsakomybés néra’, jungtinés veiklos sutarties analizé paprastai apsiriboja
konkurencijos teisés aspektais. Uzsienio doktrinoje lyginamuoju aspektu partneryste
nagrinéjo E. Vermeulen'’, J. Heenen'", pagal atskiras valstybes §io darbo tyrimui taip pat
paminétini K. Muller (Vokietijos pozidriu)'?, A. R. Bromberg, L. Ribstein'®, W. J.
Callison ir M. A. Sullivan' (JAV poziariu), R. C. I‘Anson Banksls, G. Morse '
(Anglijos pozitiriu) mokslo darbai.

Nacionalinéje doktrinoje hibridinés teisinés veiklos formos taip pat nebuvo analizés
objektu sutarCiy ar jmoniy teisés srityje, o moksliniai tyrimai bendroviy teisés srityje
néra gausiis. Be jau minéty A. TikniGtés ir V. Papijanc disertacijy, i§ dalies Sio darbo
tyrimui aktualtis mokslo darbai, kuriuose atskirus bendroviy teisés aspektus tyrinéjo V.

Mikelénas'’, G. Bartkus'®, R. Grei¢ius'®, A. Bosaité ir Butov®. Sio darbo tyrimui

° Paminétinas L. Marcinkevi&iaus mokslinis straipsnis, kuriame koncentruojamasi { jungtinés veiklos, kaip uZsienio
investicijy formos, analize¢ (MARCINKEVICIUS, Laimonas. Tarptautinés jungtinés veiklos samprata tarptautinéje
privatingje teiséje. Jurisprudencija. Mokslo darbai, 2007, Nr. 11 (101), p. 91-97) bei jungtinés veiklos sutarties
apzvalga vadovélyje (GALVENAS, Rolandas. In AMBRASIENE, Danguté, et al. Civiliné teisé. Prievoliy teisé:
vadovélis. 3-oji laida. Vilnius: Mykolo Riomerio universitetas, 2006, p.577-586).

! VERMEULEN, Erik P. The Evolution of Legal Business Forms in Europe and the United States: Venture
Capital, Joint Venture and Partnership Structures. The Hague, etc.: Kluwer Law International, cop., 2003.

" HEENEN, Jacques. Partnership and Other Personal Associations for Profit. Chapter 1. French draft transl.
TURNER, David; BRISTOW, Jane. In CONARD, Alfred, chief ed., et al. International Encyclopedia of
Comparative Law. Business and Private Organizations. Tuebingen: J.C.B. Mohr; The Hague; Paris: Mouton, 1975.
Vol. XTIL.

2 MULLER, Klaus J. The GmbH: A Guide to the German Limited Liability Company. 2™ ed. Munchen: Verlag C.
H. Beck, 2009 (ankstesnis leidimas MULLER, Klaus J. The GmbH: a Guide to the German Limited Liability
Company. Munchen: C. H. Beck, 2006).

' BROMBERG, Alan R.; RIBSTEIN, Larry E. Bromberg and Ribstein on Partnership. New York, Gaithersburg:
Aspen Law & Business, 2002. Vol. I, Vol. III, Vol. IV; BROMBERG, Alan R.; RIBSTEIN Larry E. Bromberg and
Ribstein on Limited Liability Partnerships and the Revised Uniform Partnership Act. 2000 ed. New York: Aspen
Law & Business, 2000; RIBSTEIN, Larry E. The Evolving Partnership. Journal of Corporation Law, Summer
2001, Vol. 26, Nr. 4 [interaktyvus]. Prieiga per interneta: <http://www.heinonline.org/HOL/> [zitiréta 2010-06-17]
ir kt. L. Ribstein straipsniai.

' CALLISON, J. William; SULLIVAN, Maureen A. Current through the September 2007 Supplement.
Partnership ~ Law &  Practice (2007), Database [interaktyvus]. Prieiga  per  interneta:
<http://international. westlaw.com/search/> [Zzitréta 2008-06-30].

'3 [*ANSON BANKS, Roderick C. Lindley & Banks on Partnership. 18" ed. London: Sweet & Maxwell, 2002.

' MORSE, Geoffrey. Parmership law. 6™ ed. Oxford, etc.: Oxford University Press, 2006; MORSE, Geoffrey, co-
ordinating editor; DAVIES, Paul, et al., ed. Palmer's Limited Liability Partnership Law. London: Sweet &
Maxwell, 2002; MORSE, Geoffrey. Partnerships for the 21* Century? — Limited Liability Partnerships and
Partnership Law reform in the United Kingdom. Singapore Journal of Legal Studies, 2002, Vol. 2002, Nr. 2
[interaktyvus]. Prieiga per interneta: <http://www.heinonline.org/HOL/> [zitréta 2010-06-16].

" MIKELENAS, Valentinas. [moniy vadovy civiling atsakomybé. In ABRAMAVICIUS, Armanas; MIKELENAS,
Valentinas. {moniy vadovy teisiné atsakomybé. 2-as leidimas. Vilnius: V] Teisinés informacijos centras, 1999, p.
259-261; Autorius, inter alia, nagrinéja imonés socialinés paskirties teorijas.

8 BARTKUS, Gintautas In MIKELENAS, Valentinas; BARTKUS, Gintautas; MIZARAS, Vytautas;
KESERAUSKAS, Sariinas. Lietuvos Respublikos civilinio kodekso komentaras. Antroji knyga. Asmenys. 1-as
leidimas. Vilnius: Justitia, 2002, p. 93-254; Autorius pateikia CK 2.22-131 str., reglamentuojan¢iy juridiniy asmeny
veikla, komentara.

! GREICIUS, Rimgaudas. Privataus juridinio asmens vadovo fiduciarinés pareigos. Vilnius: Teisinés informacijos
centras, 2007, p. 84, 196. Autorius, inter alia, nagrinéja imonés socialinés paskirties teorijas.
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aktualios tokios uZsienio autoriy lyginamosios studijos, kaip M. Lutter®', R. Drurry*, M.
Andenas ir F. Wooldridge® - dél ribotos atsakomybés imoniy, E. Vermeulen, D.S.
Ribbens*- deél hibridiniy struktiiry, o taip pat K.Vandekerckhove®, J. E. Antune526,
H.Merkt ir G. Spindler”’, A. Muscat™ moksliniai tyrimai, kuriuose lyginamuoju aspektu
daug démesio skirta akcininky atsakomybés dél nesaziningo elgesio analizei. Bendroviy
teisés srityje taip pat pazymétini E. Werlauff (Europos Sajungos mastu)®, pagal atskiras
valstybes - K. Muller (Vokietijos poziariu), P. Blumberg®, F. A. Gevurtz’' (JAV
poziiiriu), P. Davies (Anglijos)** mokslo darbai.

Analizuojant tyrimo Saltinius siauruoju poziliriu atskirai iSskirtini uzsienio ir

Lietuvos autoriy doktrinos darbai, kuriais buvo remiamasi analizuojant klasikiniy verslo

2 BOSAITE, Akvile; BUTOV, Sergej. In Civiliné teisé. Bendroji dalis: vadovélis. (moksl. red. Vytautas Mizaras).
Vilnius: Justitia, 2009, p. 211-316; Aptariami juridiniai asmenys, kaip civilinés teisés subjektai, inter alia,
pateikiama koncentruota juridiniy asmeny teisiniy formy apzvalga.

2! LUTTER, Marcus. Limited Liability Companies and Private Companies. Chapter 2. In CONARD, Alfred, chief
ed., et al. International Encyclopedia of Comparative Law. Business and private organizations. Tuebingen: J.C.B.
Mohr; The Hague; Paris: Mouton, 1997. Vol. XIII; LUTTER, Marcus. Legal Capital of Public Companies in
Europe - Executive Summary of Considerations by the Expert Group on ,,.Legal Capital in Europe®. /n LUTTER,
Marcus, ed. Legal Capital in Europe. Berlin: De Gruyter Recht, 2006; LUTTER, Markus. The Law of Groups of
Companies in Europe: A Challenge for Jurisprudence. Forum Internationale, 1983, Vol. 1, Nr. 1.

22 DRURY, Robert R. Private Companies in Europe and the European Private Company. /n MCCAHERY, Joseph
A.; RAAIIMAKERS, Theo; VERMEULEN, Erik P., ed. The Governance of Close Corporations and Partnerships:
US and European Perspectives. 1* ed. Oxford, etc.: Oxford University Press, 2004; DRURY, R. R. Legal
Structures of Small Businesses in France and England Compared. International and Comparative Law Quarterly,
1978, Vol. 27 [interaktyvus]. Prieiga per interneta: <http://www.heinonline.org/HOL/> [zitGréta 2008-09-22];
DRURY, Robert. The European Private Company. /n NEVILLE, Mette; SORENSEN, Karsten Engsig, ed. The
Internationalisation of Companies and Company Laws. 1* ed. Copenhagen: DJQF Publishing, 2001.

2 ANDENAS, Mads; WOOLDRIDGE, Frank. European Comparative Company Law. 1% ed. New York:
Cambridge University Press, 2009.

* RIBBENS, D. S. The Personal, Fiduciary Character Of Members' Inter se Relations in the Incorporated
Partnership: a Historical and Comparative Analysis with Particular Reference to English, American, German,
Scottish and South African Law. Johannesburg, Cape Town: Lex Patria, 1988

2 VANDEKERCKHOVE, Karen. Priecing the Corporate Veil. ALPhen aan den Rijn: Kluwer Law International,
2007.

% ANTUNES, Jose Engracia. Liability of Corporate Groups. Autonomy and Control in Parent-Subsidiary
Relationships in US, German and EU Law. An International and Comparative Perspective. Deventer, Boston:
Kluwer Law and Taxation Publishers, 1994.

2 MERKT, Hanno; SPINDLER, Gerald. Direct Liability. /n LUTTER, Marcus, ed. Legal Capital in Europe.
Berlin: De Gruyter Recht, 2006.

2 MUSCAT, Andrew. The Liability of the Holding Company for the Debts of its Insolvent Subsidiaries. Aldershot,
etc.: Dartmouth, 1996.

% WERLAUFF, Erik. EU Company Law: Common Business Law of 28 States. Translated [from the Danish] by
Hanne Gern. 2™ ed. Copenhagen: DJ@F Publishing, 2003.

3 BLUMBERG, Phillip L., ef al. Blumberg on Corporate Groups. 2™ ed. New York: Aspen Publishers, 2005. Vol.
1; BLUMBERG, Phillip 1. 2001 Supplement to The Law of Corporate Groups. Substantive Law. Gaithersburg, New
York: Aspen Law & Business, 2001, BLUMBERG, Phillip 1. The Multinational Challenge to Corporation Law.
The Search for a New Corporate Personality. New York, Oxford: Oxford University Press, 1993; BLUMBERG,
Phillip I. The Law of Corporate Groups. Substantive Law. Boston, Toronto: Little, Brown & Company, 1987.

3! GEVURTZ, Franklin A. Corporation Law. St. Paul, Minn.: West Group, 2000.

32 DAVIES, Paul L. Gower and Davies. Principles of Modern Company Law. 8" ed. London: Sweet & Maxwell,
2008.
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organizavimo formy (partnerystés, bendrovés) dalyviy atsakomybe. Paminétini
bendresnio pobiidzio darbai dél piktnaudziavimo teise teisinés kategorijos analizés (pvz.,
R. Krieps **, J. Voyame, B. Cottier ir B. Rocha **, O. A. Iloporukosa *°, A. A.
Manunosckuit %, V. Mikelénas®’, V. Mizaras®®), o taip pat dél sutarties 3alies
pasikeitimo kvalifikavimo (pvz., O. Lando komisijos Europos sutar&iy teisés principai’,

E. A. Epmona ir K. 1. OsunHHnK0B™).

Tyrimo metodai. Sis tyrimas atliktas naudojant teleologini, lyginamaji, sistemin,
istorinj ir kitus metodus.

Disertacijos vienu pagrindiniy metody buvo teleologinis tyrimo metodas. Aiskinant
esminj partneryste ir uzdarajg akcing bendrove skirianti poZymi - dalyviy atsakomybe ir
jos taikymo salygas Lietuvoje, remiamasi pirmuosiuose darbo skyriuose jvertintomis
priezastimis, tikslais ir paskirtimi, su kuriais siejama uzdaro tipo verslo organizavimo
formy teisiné kilme, samprata bei atskiri ju poZymiai.

Rengiant §i darba taip pat buvo labai svarbus lyginamasis metodas. Analizuojant
Europos Sajungos ir atskiry valstybiy (Anglijos, Jungtiniy Amerikos Valstiju*,
Prancizijos, Vokietijos, atskirais atvejais darbe pateikiami Nyderlandy, Skandinavijos,
Rusijos valstybiy teisés pavyzdziai) pozityviosios teisés nuostatas bei teisés doktrinos

teiginius, infer alia, pateikiama teismy praktika ir jos vertinima, identifikuojamos

33 KRIEPS, Robert. General Report. In Council of Europe. Abuse of Rights and Equivalent Concepts: the Principle
and its Present Day Application. Proceedings of the Nineteenth Colloquy on European Law, Luxembourg, 6 - 9
November 1989. Colloquy on European Law <19, 1989, Luxembourg>. Strasbourg, 1990, Vol. 19.

34 VOYAME, Joseph; COTTIER, Bertil; ROCHA, Bolivar. Abuse of Rights in Comparative Law. /n Council of
Europe. Abuse of Rights and Equivalent Concepts: the Principle and its Present Day Application. Proceedings of
the Nineteenth Colloquy on European Law, Luxembourg, 6 - 9 November 1989. Colloquy on European Law <19,
1989, Luxembourg>. Strasbourg, 1990, Vol. 19.

» [IOPOTUKOBA, Onbra Anekcauaposra. [Ipo6iesa 3noynompetinenus cyGbekmusHbIM 2parcOaHCKUM NPABOM.
Mocksa: Boarepe Kiysep, 2006.

** MAJIMHOBCKUH, A. A. In MAPYEHKO, M. H., oTBeTCTBeHHBI penakTop. O6ujas meopus 20cyoapemea u
npasa: akaJeMUUYECKHH Kypc B Tpex ToMax. MOCKOBCKHI rocylapcTBeHHbIH yHuBepcuter M. M.B. Jlomonocosa.
IOpunuuecknii hakynprer. 3-e n3ganne. Mocksa: Hopma, 2007.

7 MIKELENAS, Valentinas. Piktnaudziavimas teise: samprata ir {statymy taikymo problemos (1). Justitia, 1996,
Nr. 1; MIKELENAS, Valentinas. Piktnaudziavimas teise: samprata ir istatymy taikymo problemos (2). Justitia,
1996, Nr. 2.

3% MIZARAS, Vytautas. In Civiliné teisé. Bendroji dalis: vadovélis. (moksl. red. Vytautas Mizaras). Vilnius:
Justitia, 2009.

3 LANDO, Ole, et al., ed. Principles of European Contract Law. Part 1I1. The Hague, London, New York: Kluwer
Law International, 2003.

4 EPIIIOBA, E. A.; OBUMHHHUKOB, K. . IIpeonpusimue (Busnec) 6 co8pemeHHOM IKOHOMUKO-NPABOBOM
o6opome. Mocksa: Craryt, 2006.

4 Nagrin¢jama ne atskiry valstiju, bet federaliniu mastu taikoma teisé. JAV imoniy teisé¢ reguliuojama valstijy
lygmenyje, taciau valstijos, priimdamos jstatymus, atsizvelgia { federaliniu lygmeniu priimtus pavyzdinius teisés
aktus, skirtus valstijy teisés akty unifikavimui.
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funkciskai analogiskos komercinio bendradarbiavimo formos, atliekamas koncentruotas
ir susistemintas Siy formy visuotinai bendry, esminiy pozymiy tyrimas, o taip pat
i§skiriamos esmings ir savitos tokio bendradarbiavimo skirtybés.

Sisteminés analizés metodo pagalba nustatomas atskiry verslo organizavimo formy
tarpusavio santykis, kaip antai, jvertinama partnerystés tam tikry pozymiy jtaka
bendrovés teisinei formai ir vice versa. Sis metodas leido i§samiau ir visapusiskiau
atskleisti esminius konkrecios teisinés formos pozymius. Sisteminis metodas taip pat
buvo taikytas ir kitu lygmeniu — analizuojant dabartinio teisinio reguliavimo esm¢ ir
tikslus per atitinkamy teisés normy sisteminius rysius su kitomis teisés normomis (pvz.,
sprendziant dél dalyviy atsakomybés, vertinamas tam tikry civilinés teisés, imoniy teisés
ir bankroto teisés instituty tarpusavio santykis).

Istorinés analizés metodas, ji taikant kartu su lyginamaja teisétyra, naudojamas
tiriant atskiry verslo organizavimo formy teising kilme, priezastis, salygojusias pirming
$iy formy samprata, tikslus ir paskirtj. Istorinis dalyviy statuso salygojamos atsakomybés
pagrindimas padeda suformuluoti konceptualius klasikiniy verslo organizavimo formy

dalyviy atsakomybés principus Siuolaikinéje Lietuvos imoniy teiséje.

Ginamieji teiginiai:

1. Hibridinés prigimties uzdaro tipo verslo organizavimo formos, kurios apjungia
partnerystés ir bendrovés pagrindines savybes, nepateikia unikaliy, iSimtinai su Siomis
verslo organizavimo formomis susijusiy teisiniy sprendimuy.

2. Klasikiniy verslo organizavimo formy (partnerystés, bendrovés) dalyviy turtinés
prievolés atsiradimo pagrindg ir atsakomybés taikymo salygas suponuoja skirtinga $iy
verslo organizavimo formy teisiné kilmé, samprata bei $iy formy savaranki$kumas:

2.1 Kadangi teisiniai santykiai, susiklostantys tarp komercinés partnerystés dalyviy,
veikianéiy iSimtinai sutartiniais pagrindais pagal CK, ir tarp Tkinés bendrijos tikryjy
nariy grindziami tais paciais principais, o dalyviy statusas jgyjamas tuo paciu teisiniu
pagrindu — pagal jungtinés veiklos sutartj (CK 6.969 str. 2 d., UB[ 2 str. 8 p., 3 str. 1 d., 4
str. 1 d.,, 7 str. 1 d., 8 str. 1 d.), dalyviy pagal jungtinés veiklos sutarti pagal CK ir Gkinés

bendrijos tikryju nariy atsakomybei tretiesiems asmenims taikytini i§ esmés pana$iis
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principai. Tam tikrus Sios tikryjy nariy turtinés prievolés savitumus lemia juridinio
asmens statusas.

2.2 Komanditinés tkinés bendrijos kaip tarpinés grandies tarp tikrosios tkinés
bendrijos ir uzdarosios akcinés bendrovés teisinés formos ypatumas salygoja dvilypi
komanditoriaus atsakomybés pagal komanditinés tkinés bendrijos prievoles pobiudi.
Komanditinés Ttkinés bendrijos ir jos nariy—komanditoriy koncepciné samprata
suponuoja, jog komanditoriy atsakomybé, kai jo statusas faktiSkai tolygus tikrojo nario
statusui, turéty buti reglamentuojama pagal bendrasias tikriesiems nariams taikytinas
atsakomybés salygas (t.y. pagal CK 2.50 str. 4 d., UB[ 7 str. 8 d., 8 str. 5 d.).
Komanditoriaus atsakomybé pagal CK 2.50 str. 3 dalj laikytina papildanciaja ir taikytina
situacijose, kai komanditoriaus elgesiu, pasinaudojus bendrijos teisine forma, bendrijos
kreditoriams padaroma zalos, taciau funkciSkai komanditoriaus vaidmuo neatitinka
tikrojo nario statuso.

2.3 Uzdarosios akcinés bendroves akcininky ir tkinés bendrijos tikryjy nariy papildoma
atsakomybé atitinkamai pagal CK 2.50 str. 3 ir 4 dalis turéty buti aiSkinama kaip turtiné
prievolé, kuri tikryju nariy ir akcininky atzvilgiu grindziama skirtingais $ios prievolés

atsiradimo pagrindais ir skirtingomis taikymo salygomis.

ISvados:

1. Lietuvoje hibridinés prigimties uzdaro tipo ribotos atsakomybés verslo
organizavimo formy, kurios apjungia partnerystés ir bendrovés pagrindines savybes,
itvirtinimas bty perteklinis, nes $ios formos nepateikia unikaliy, i§imtinai su Siomis
verslo organizavimo formomis susijusiy teisiniy sprendimy. Panasiy teisiniy pasekmiy,
kuriy pasiekiama {tvirtinant Sias formas, galima pasiekti pasinaudojant esamomis
klasikinémis verslo organizavimo formomis (partneryste, bendrove) ar ju deriniais (pvz.,
sutar¢iy tarp dalyviy pagalba) ir (arba) istatymo pagrindu modernizuojant klasikines
verslo organizavimo formas. Hibridinés prigimties verslo organizavimo formy nauda
taip pat blty sudétinga pagristi visuomeniniu-socialiniu pozitriu, §iomis formomis néra
uztikrinamas teisinis aiSkumas, taikant pamatinius principus $iy formy veikloje.

2. Solidari komercinés jungtinés veiklos sutarties pagal CK dalyviy atsakomybé pagal

bendras prievoles ir tikryju nariy atsakomybé pagal tkinés bendrijos prievoles kyla
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istatymo pagrindu. Taciau, skirtingai nuo komercinés jungtinés veiklos sutarties pagal
CK dalyviy-solidariy bendraskoliy prievolés, kuomet pastarieji veikia kaip pagrindiniai
bendraskoliai ir ju prievol¢ gali biiti ir pinging, ir nepinigineé, tikryjy nariy turtiné
prievolé tretiesiems asmenims visuomet piniginé. Dél Tikinés bendrijos juridinio statuso
tikrieji nariai atsako neribotai kaip papildomi solidariis bendraskoliai, ikiné bendrija
atsako kaip pagrindinis skolininkas (UBJ str. 7 str. 8 d., CK 2.50 str. 4 d.). Aiskinant
salyga, su kuriama siejama papildoma tikrojo nario turtiné prievolé (t.y. aplinkybés, jog
ukiné bendrija nejvykdo prievoliy ir prievoléms jvykdyti neuztenka tkinés bendrijos
turto), turto trikumas netapatintinas su bendrijos nemokumu pagal [B] ir nesietinas su
tkinés bendrijos bankroto procediiromis. Nesékmingi pirminio iSieSkojimo i§ tkinés
bendrijos turto rezultatai taip pat néra kreipimosi i teisma dél tikrojo nario papildomos
atsakomybés salyga. Esant gincui, turto trikumas galéty biiti nustatinéjamas bylinéjantis
dél skolos iSieSkojimo teismine tvarka.

3.  Naujojo komercinés jungtinés veiklos sutarties partnerio, Sios sutarties Salimi
tapusio sutartiniu pagrindu, atsakomybés apimtis tretiesiems asmenims pagal CK 6.975
str. 3 d. turéty bati aiskinama kaip apimanti visas bendros veiklos prievoles, infer alia,
prievoles atsiradusias iki jam tampant dalyviu. Kadangi buves jungtinés veiklos sutarties
partneris, kurio atzvilgiu §i sutartis nutraukta, kitiems dalyviams tgsiant veikla, atsako
tretiesiems asmenims pagal prievoles, atsiradusias jam esant jungtinés veiklos sutarties
dalyviu, taip kaip jis atsakyty budamas partneriu (CK 6.981 str.), o naujasis partneris,
sutartiniu pagrindu tampantis jungtinés veiklos sutarties Salimi, prisiima atsakomybe
pagal visas bendros veiklos prievoles, tai pagal tokias prievoles, atsiradusias iki dalyvio
statuso pasibaigimo, bendros veiklos kreditoriy atzvilgiu solidariai atsako ir buve, ir
esami partneriai (jskaitant naujuosius partnerius). Analogiskai aiSkintina tkinés
bendrijos naujuju tikrujy nariy atsakomybés apimtis (UBI 7 str. 8 d., CK 2.50 str. 4 d.).
Sutartiniu pagrindu pasikeiciant jungtinés veiklos sutarties dalyviy sudéciai, naujyjy ir
buvusiyjy partneriy atsakomybé tretiesiems asmenims yra vienoda, nepriklausomai nuo
konkretaus budo, kuriuo remiantis keiCiasi partneriy sudétis (t.y. perleidziant teises ir
pareigas ar naujam dalyviui prisijungiant prie sutarties; esamam dalyviui nutraukiant
sutarti $aliy susitarimu ar vienos i$ $aliy nuozitira vienasaliskai).

4. Subsidiari komanditoriaus atsakomybé pagal komanditinés Ukinés bendrijos
prievoles galéty kilti esant Sioms aplinkybéms, jeigu: (i) yra civilinés deliktinés
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atsakomybés salygos, numatytos CK 2.50 str. 3 dalyje; ir (ii) tikrieji nariai nejvykdo
komanditinés iikinés bendrijos prievoliy tretiesiems asmenims. Pagal esama teisini
reguliavimg visais atvejais komanditoriaus atsakomybé pagal komanditinés tkinés
bendrijos prievoles gali kilti tik pagal CK 2.50 str. 3 dali (t.y. pagal taisykles,
analogiSkas akcininko atsakomybei), kas neatitinka komanditinés tkinés bendrijos ir jos
nariy—komanditoriy koncepcinés sampratos, kuomet komanditoriy atsakomybé pagal CK
2.50 str. 3 dalj turéty biiti papildancigja CK 2.50 str. 4 dalies atzvilgiu.

5. Akcininko atsakomybé pagal CK 2.50 str. 3 dalis turéty buti aiSkinama ne kaip
papildomo skolininko netiesioginé atsakomybé pagal kito asmens (bendrovés) prievole,
kylanti jstatymo pagrindu, bet kaip civiliné deliktiné atsakomybé dél paties akcininko
nesaziningo elgesio. Bendroviy teis¢je akcininko atsakomybé pagal CK 2.50 str. 3 dali,
grindziama piktnaudziavimo teise koncepcija, yra delikto portsis, pasiZymintis tam tikra
specifika:

5.1 ISskirtini Sie civilinés deliktinés atsakomybés salygu ypatumai: (i) subjektyvus
nesaziningumas yra bitina akcininko atsakomybés pagal CK 2.50 str. 3 dalj taikymo
salyga; (ii) akcininko netinkama subjektiniy teisiy realizavima, o tuo paciu ir jo elgesio
neteisétuma apsprendzia elgesio pobudis dél pasirinkto teisiy igyvendinimo paskirties,
bldo ar priemoniy (t.y. nesaziningumas). Nesaziningumas pagal CK 2.50 str. 3 dalj
atlieka dvejopa funkcija — nesaziningumas yra ne tik subjektyviosios pusés (kaltés), bet
ir objektyviosios pusés (neteiséto elgesio) elementas; (iii) esant kolektyviniam kreditoriy
teisiy pazeidimui, subsidiari akcininko atsakomybé turéty kilti, jeigu bendrové
likviduojama dél bankroto, Zala atlyginant bankrutuojanciai bendrovei, kuri gautas 1ésas
panaudoty atsiskaitymui su visais bendrovés kreditoriais.

5.2 Atsakomybés subjektu yra akcininkas, kuris atitinka dvi (abi) salygas: (i) tai
akcininkas, turintis lemiama itaka priimant sprendimus bendrovés visuotiniame
akcininky susirinkime; ir (ii) akcininkas, kuris negali bati laikomas i§imtinai tik pasyviu
investuotoju. Jeigu zalos padaroma bendrai veikusiy keliy akcininky, kartu turinciy
lemiamg itaka, nesaziningu elgesiu, tokie akcininkai pagal bendrovés prievoles atsako
kaip solidar@is bendraskoliai, jeigu yra kitos civilinés deliktinés atsakomybés salygos
pagal CK 2.50 str. 3 dalj.

5.3 Akcininko atsakomybé pagal bendrovés prievoles dél nesaziningo elgesio yra

subsidiarus ir u/timum remedium kreditoriy teisiy gynybos buidas, kuris taikytinas, jeigu
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néra galimybés pritaikyti kito gynybos biido arba kity gynybos biidy pritaikymas néra
tikslingas. Todél, jeigu yra galimybé pritaikyti civiling delikting atsakomybe dél istatyme
itvirtinty konkreciy elgesio taisykliy pazeidimo, o taip pat tais atvejais, kai jstatyme néra
itvirtinta konkrecios elgesio taisyklés, taCiau atskiri akcininko veiksmai gali bati
pripazinti neteisétais, padaryta zala individualizuojama ir dél tokio paZeidimo néra
pazeisti kertiniai bendroviy teisés principai (juridinio asmens atskirumas, ribota
atsakomybé), akcininko atsakomybé neturéty kilti pagal CK 2.50 str. 3 dali. Taciau, jeigu
akcininko atskiri veiksmai ar atskirais veiksmai padaryta Zzala negali buti
individualizuojami arba atskiry veiksmy konstatavimo neteisétais bei atskirais veiksmais
padarytos zalos vertinimas ypatingai sudétingas dél aplinkybiy visumos, akcininko
nesgziningas elgesys pagal CK 2.50 str. 3 dali absorbuoja atskirus akcininko deliktus.
Jeigu kreditoriaus teisés gali biiti apginamos kitais civiliniy teisiy gynybos buidais ir dél
aplinkybiy visumos akcininko atsakomybé dél nesaziningo elgesio pagal CK 2.50 str. 3
dalj neabsorbuoja kity kreditoriy teisiy gynybos budy, akcininko atsakomybé pagal CK
2.50 str. 3 dalj taip pat neturéty biiti taikoma.

Siulymai dél teisés akty pakeitimy

Sitilytina pakeisti ir (ar) papildyti teisés aktus dél Siy partneriy atsakomybés pagal
bendras (ikinés bendrijos) prievoles tretiesiems asmenims aspekty:

1. Kadangi tkinés bendrijos jungtinés veiklos sutarCiai privaloma notariné forma,
asmenims, kurie faktiSkai atitinka tikryju nariy statusa, negali biiti taikoma papildoma
atsakomybé pagal CK 2.50 str. 4 dalj, $is reikalavimas dél notarinés formos turéty bati
panaikintas pakei¢iant UB] 3 str. 1 dali. Taip pat turéty biiti pakei¢iama CK 6.969 str. 4
dalis, panaikinant teisines pasekmes, numatancias jungtinés veiklos sutarties negaliojima
nesilaikius raSytinés formos reikalavimo.

2. Siekiant uztikrinti bendro verslo testinumg bei subalansuoti bendros veiklos
kreditoriy ir asmeniniy partnerio kreditoriy interesus, batina itvirtinti, jog asmeniniai
partnerio kreditoriai turi teis¢ reikalauti atidalyti jungtinés veiklos sutarties partnerio dalj
i§ bendro turto tik tuo atveju, jeigu prievoléms jvykdyti neuztenka kito partnerio turto

(CK 6.977 str. pakeitimas). UB] taip pat turéty biiti pakei¢iamas, jtvirtinant analogiska
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norma dél subsidiaraus asmeniniy tikryjy nariy kreditoriy reikalavimy nukreipimo { Siam
partneriui priklausanéio inaso vertg tikinéje bendrijoje.

3. Kadangi be pakankamo pagrindo diferencijuojamas neribotos civilinés
atsakomybés privaciyjy juridiniy asmeny dalyviy atsakomybés terminas §iam juridiniam
asmeniui pasibaigus reorganizavimo metu (CK 2.98str. 2 d.) ar pakeitus teising forma ji
pertvarkius (CK 2.104 str. 2 d.) ir tokj juridini asmeni likvidavus, bitina jtvirtinti
papildomos tikryjy nariy atsakomybés pagal likviduotos Tikinés bendrijos prievoles 3
mety maksimaly (naikinamaji) termina, kuris biity skai¢iuojamas nuo tkinés bendrijos

iSregistravimo i3 juridiniy asmeny registro (UBI 8 str. 5 d. papildymas).
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